
F.1 (166)/CC-II/DSSSB/2009/350-356                                          Dated: 08/03/2021

ORDER

1.          Ld. Tribunal vide its order dated 23.02.2021  in the cp 220/2020 titled as Raju  & Ors.
Vs. Vijay Kumar Dev and Ors. has made following observatlous:

2;a+ohpun:S:.an.tn:°ntpe~:°~t:.::..fr:in:hi.STY:brn.al~t.hf_re_s_p_oftdeptshavefiledanaffidavit

¥#.,:O.::^1^2:39,:P ,?_lT.quith ,?`n.  ¥d:r  da.ted  }6.ii.2d2o  (ci-I; -infine~i. t-:I.be~V;icomplianceOfthedirectionsOfthisTribunalintheaforesatd;rder.

3+;a+h#eu:r.I::C_a%^t^fl:~S.fi!e9_r.ej?..n,de.r:^A^f^te^rpearmgwehavecometoaprinafacieview
t^hat.by„pa,ssingthe,pr.der~apted|6.11.2d2otheresiondentshaveirieitr;i-;rJ:i;;ci.-thwe
Orderfludgment Of this Trivunal in the aforesaid OA.

€;a   r`T_a.::.!icr_S~.^LE^:fa_r4:Zu.mq.ar,. learned. standmg .counsel on instructions of sh. B.p.JP,,Depyty,Secr.et~ary.su_b_xpitsthatrespondentsmay-beaccordeda-is;;i;;;;#t-;.;evv;:;i
t*:£%*rdeted26.11.2020andpass.freshorder;nconpliavice-oi;ir;-dr;;;'c;i;;';;.tut;s
Tribunal.

5+L^ .^^::^:i?_^OL!~±:r_r_e3quest,  the respondent.S are accorded f urther ten days'  time to take
the necessary action and pass apprapnate order.

?:_^^] T:.\!^:f i::!  f i[e  C°.f lpliance  .af f i4alJ±.t  positi_vely  witha  two weeks.  Shri  Luthra,i::r.:.I:^c.ouuselforthepetitionersuinitsthatintheheantimeh-isiir;fri-;-;vi;deiy%;i:
Of parties.

7.         List thematter onl0.3.2021

8;;cno"Tct:[hfy`::terOrdersPersonalPresenceOftherespondentsincludingthatofShrijais
dispensed with.

2.         In compliance of abovementioned order dated 23.2.2021 of Ld. Tribunal, the speaking
Order dated 26.11.2020 is modified as under:

3.         That the speaking order dated 26.11.2020 was issued in compliance of the directions
of Ld.  CAT  issued  vide  its  order  dated  01/10/2019  in OA  No.  3744/2015  with  MA  No.
3423/2015 in the matter of Raju & Ors. V/s Govt. of NCT Of Delhi & Ors.

4.         In compliance of above order and observation of Ld. Tribunal dated 23.02.2021,  the
case  of  the  applicants  i.e.  Ms.  Raju  (Roll  No.  1629560)  and  Sh.  Deepak  Kumar  (Roll  No.
1622929) has been re-examined and it is hereby informed that:-

(i).         That the Board vide its advertisement No. 02/2008 with closing date as 12/08/2008
had  advertised  1000  vacancies  ((UR-505,  OBC-270,  SC-150  &  ST-75)  including  EXSM-100,
PH(OH)-16&PH(VH)-14)forthepostofTeacher(Primary)inMCDunderpostcode16/08.
The eligibility for the post is determined as per the RRs of the post as supplied by the user
department.

\/



(ii).        That  as  per  the  then  existing  policy,  the  minimum  qualifying  marks  in  written
examinationfordifferentcategorieswas45%forUR,35%forOBC/SC/ST/PH.

(iii).      That the examination for the said post was held on 15/02/2009. The final result for
the said post was declared on 06/10/2009.

(iv)       That the cut-off marks for final selection for the post of Teacher (Primary) under post
code  16/08  for  different category  were 114/200  for  UR,  101/200 for  OBC,  94/200  for SC,
109/200 for PH(O),101/200 for VH, 71/200 for EXSMcandidates.

(v)        That the Board in compliance of the judgment dated 04/08/2009 of Hon'ble supreme
courtoflndiaaspassedincourtcaseCivilAppealNo.5092of2009arisingoutofpetition(s)
for  special  Leave  to  Appeal  (civil)  No(s).  24327/05  Subhash  Chandra  &  Ors  V/s  DSSSB
&Ors.  had  held  that  SC/ST  candidates  of  states  other  than  Delhi  origin  not eligible  for
admissibility of benefit of reservation in Govt. of NCT of Delhi.

(vi)       That the petitioners namely Ms. Raju and Deepak Kumar had applied for the post of
Teacher  Primary  (MCD)  under  post code  16/08  and  appeared  under  SC  category  in  the
written examination held on 15/02/2009 for the post of Teacher (Primary) in MCD and Ms.
Raju  had  obtained  100/200  marks  &  Sh.  Deepak  Kumar  had  obtained  101/200  marks  in

Part-II examination respectively.

(vii)     That  at  the  time  of  processing  of  initial  result in year  2009  dossiers  of candidates
namely Ms. Raju and Sh.  Deepak was scrutinized and on the basis of SC caste certificate Of
outside Delhi State enclosed with their application forms,  they were found  not eligible for
claimingbenefitofreservationunderSCcategoryasperthejudgmentdated04/08/2009of
Hon'bleSupremeCourtoflndiapassedinCivilAppealNo.5092/09(arisingoutofSLPCivil
No.24327 of 2005)  -  Subhash  Chandra  &  Anr Vs  DSSSB  &  Ors.  Thus  the  candidatures  of

petitioners were not considered in SC category for the post.

(viii).     I+ater, the Hon'ble High Court of Delhi has decided the matter titled Deepak Kumar
&  Ors  V/s  District  &  Session  Judge  Delhi  &  Ors  in  WPC  No.5390/2010  and  connected

petitions decided on 12/9/2012 that benefits of reservation of SC category to the candidate
ofotherstateshallalsobegiven.However,theresultforthepostofTeacher(Primary)MCD
under post code 16/08 was declared on 06/10/2009 i.e. prior to 12/09/2012, therefore, the
lawaisapplicable/existingonthatdatewasfollowedandtheApplicantshadbeentreatedas
SC outsider candidates.

(ix) That vide the Final Order dated 01/10/2019, the Hon'ble Tribunal directed:

"a.:::..^:::t=^  io!^.t_±_f?:t.:  an^d^ Cir=m.Star.Ces,  without  givng  into  the  merits  Of  the  claim  of  the

ar:,lot:aAnnt.S„I]W.e.d%:P.°=..Of_tf:OAT:,ith:he?irectio.n.tothe-ResiondentNo.2tore-'vis;;tii;p:g;e~d

i.de^roS:.d.2^2f.?::2P,1,3??d.co:sidertfie_cl.?imoftheapplicaritinthelightoford;;;;i;:;;nr;.i;e-d1^2:]0^:.:.0:1 of Flo:I.bl: P^ig^h_ I_or:t o.f Delhi in  the matter of Deepck riun;r  (su;;a)  :; ;e;; i:-t-;e

?md=/4~d^g.:e.:t_^f a.t.e.d _30;07.20.19  Of tpes Trifiunal in the riratter. of Dinesh  (:u;ra)' a;di-;;=ss-.;narpo%:%a^t:::a^S{%^::_a.:.:_SP?:kingorderwithinaperiodofeightiseeksfromtieinteof;ic:;;;i.a
certified copy Of this order . . ."
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(x)        That Board has filed a writ petition against the order dated 30.07.2019 in the matter
of Dinesh and  Ors.  Vs GNCTD  & Ors in OA No.  913/2016 of Ld.  Tribunal in the Hon'ble
High  Court  vide  WPC  No.  971/2020  and  the  same  is  still  pending  in  the  Hon'ble  High
Court.

(xi)       It is pertinent to mention here that the issue regarding benefits of reservation to sc
outsider candidates is already decided  by the Constitution Bench of the Hon'ble Supreme
Court  on  30.08.2018  in  Bir  Singh  &  Ors  V/s  Delhi  Jal  Board   &  Ors.   in  Civil  Appeal
No.1085/2013. That the Board had complied with the directions of Hon'ble Supreme Court
order dated 30/08/2018  and  the  Board  had  revised  cut off marks  for final selection from
94/200 to 104/200 for SC category.  Based on this the Board has only nominated candidates
with 104 or more marks.

(xii)      The  Board  had  filed  MA  vide  diary  no.  28762/2019  in  the  Supreme  Court  in  the
matterofDSSSBVsMukeshKumarandOrs.Boardhassoughtfollowingclarificationinthe
said MA:

':^o^c!a:i_P.t?e::a?:Ofap.plica.ion,operationandimplementatlonofthejudgmen./orderdated

3_O..?:.=:::,in.Pirsi:ghv/sDelhiJalBoard&ors.astowhetherthesaid;udiment.ispr;sir;;e
a_r  is _:P?IiFable  retrospectively, even  in  cases from  2009  to September -2oi:2  when  ;hi-s-rH-;;i;e
Court's judgment in Subhash Chandra V/s DSSSB was in operation;''

The  said  application  is  still  pending  in  the  Hon'ble  Supreme  Court.  Further,  in
various  similar  issues  Board  has  filed  SLP  vide  Diary  No.  25783/2020  in  the  matter  of
GNCTD & Ors V/s Deepika and SLP vide Diary No.  168/2021 in the matter of GNerD &
OrsV/sManojKumarBedwalintheHon'bleSupremeCourtwhichisstillpending.

(xiii)     In the instant case Ms. Raju and Deepak Kumar had applied for the post of Teacher
Primary  (MCD)  under  post  code  16/08  and  appeared  under  SC  category  in  the  written
examination held  on 15/02/2009 for the  post of Teacher  (Primary)  in  MCD and  Ms.  Raju
had obtained 100/200 marks & Sh.  Deepak  Kumar had  obtained  101/200  marks  in part-II
examination respectively. These marks are less than the revised cut off marks of 104 out of
200. In view of above the claim of the candidates cannot be considered. It is also worthwhile
to  mention  the judgment  of Hon'ble  Supreme  Court in  the  matter  of MCD  vs.  Surender
Singh  &Ors.  2019  (8)  SCC  67,  where  the  decision  of  the  Division  Bench  granting  relief to
RespondentwhowasfarbelowinthemeritwassetasidebytheHon'bleSupremeCourton
the  ground  that  any  undue  sympathy  to  the  private  Respondents  so  as  to  direct  their
selection despite not possessing the desired merit would amount to interfere with the I.ight
of  the  employer  to  have  suitable  candidates  and   would  also   cause  injustice  to   other
candidates  who  had  participated  in  the  process  and  had  secured  a  better  percentage  of
marks then the private Respondent.

In view of above,  the candidature of the applicants namely Ms.  Raju & Sh.  Deepak
Kumar cannot be considered for selection  for  the post Teacher  (Primary)  under post code
16/08 on following grounds;

\/



As per Supplementary Result Notice No. 815 dated 29.08.2019 (Annexure-1)  the
cut off marks for selection in SC category revised to 104 marks from 94 marks and
the  candidate  Sh.  Deepak  Kumar  having  Roll  No.  1622929  had  obtained  101
marks and Ms. Raju having Roll No. 1629560 obtained 100 marks which is below
the  cut  off  marks  i.e.  104  as  per  Supplementary  Result  Notice  No.  815  dated
29.08.2019.

b)           Board has also filed an appeal against the order dated 30.07.2019 in the matter of
Dinesh  and  Ors.  Vs  GNCTD  &  Ors  in  OA  No.  913/2016  of  Ld.  CAT  in  the
Hon'ble High Court vide WPC No. 971/2020 titled as GNCTD & Ors Vs. Dinesh
& Ors. The matter is still pending before the Hon'ble High Court.

ThisissueswiththeapprovaloftheCompetentAuthority.

To:-

1.     Ms.  RajuD/o.Sh.Babusingh
R/o Begu Road, Kirti Nagar,
Gali No.-6, House No. 423/2,
Shiv Mandir WaliGali, Sirsa,
Haryana.

Sh.  Deepak Kumar S/o. Sh. Om Prakash
R/o Begu Road, Kirti Nagar, Gali No.-6,
House No. 423/2, Shiv Mandir WaliGali,
Sirsa, Haryana.

1,
Irty. Secretary

DSSSB


